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      FIRST CROSS-CLAIM





CROSS-SUMMONS 





          
COURT DETAILS

Court  


Supreme Court of New South Wales

Division 

Common Law

List


Possession

Registry 

Sydney

Case number      
13403/06

TITLE OF PROCEEDINGS

Plaintiff   
     Perpetual Limited, formerly known as Perpetual Trustees

                             Australia Limited [ACN 000 431 827]
Defendant 
    Fiona Caroline Cristian

TITLE OF THE CROSS-CLAIM

Cross-claimant
Fiona Caroline Cristian   

Cross-defendant
Perpetual Limited, formerly known as Perpetual Trustees

Australia Limited [ACN 000 431 827]

FILING DETAILS / ADDRESS FOR SERVICE

Filed for 

   Fiona Caroline Cristian  
Address for service        11 Roycroft Street Bowral NSW 2576
Telephone                       0418-203-204

Email


   af@theelements.cc
HEARING DETAILS

Listed at Sydney on 30 October 2006

RELIEF CLAIMED

1. A declaration that a conforming 52(b) Notice was not served on the Mortgagor by the Mortgagee causing the Mortgagor damage.

2. A declaration that the Plaintiff, in overseeing the preparation of the Loan Contract, has not shown to the defendant the duty of care owed to the defendant and as a result caused damage to the defendant.

3. A declaration that when the plaintiff’s lack of duty of care was brought to its attention, it failed to provide an acceptable remedy and as a result caused damage to the defendant.

4. The Loan Contract the subject of this action be quashed.
5. All claims whatsoever by the cross-defendant or its agents under the subject Loan Contract and Mortgage be quashed.
6. Registered Mortgage number AB 812274F be set aside pending a new loan being negotiated and, if a new loan is not finalized within 28 days, the terms of registered Mortgage number AB 812274F shall be considered complete and the said mortgage rescinded.

7.  A new Loan Contract secured by mortgage number AB 812274F containing the Line Of Credit finance applied for by the Cristians and approved by Macquarie Mortgages Pty Limited, be made available to the Cristians within 28 Days.

8. The interest rate of six point seven percent (6.7%) approved for the Cristians by Macquarie Mortgages Ltd shall apply to the new Line of Credit Loan contract until such time as the Mortgage is fully paid out.

9. No charges or interest shall be charged to the Cristians, nor shall the Cristians be responsible to pay any of the lender’s costs for the period prior to the signing of new Mortgage and Loan Contract by the cross-claimant.  The cross-claimant shall complete, sign the ordered Mortgage and Loan Contract and return it to the lender within twenty eight days.

10. Orders 6, 7 and 8 to commence not before 28 days following final judgement in this matter and continue until the borrower pays out the mortgage or seriously defaults on its interest payments.

11.  Exemplary damages.

12. Further orders of the Court.

13. Costs.

GROUNDS

1. The cross-claimant and her husband Arthur Cristian first applied for a interest only loan on 28 March 2005 utilizing the services of finance broker John Hartney JP of Mortgage Fastrack of Kangaroo Valley NSW, the broker that they had previously used to arrange finance for the property that the Cross-Claimant intended to refinance, the purpose of this application. 

2. On the 28 March 2005, the cross-claimant together with her husband Arthur Cristian signed an application for finance completed by the broker, John Hartney, at the time based on information supplied by the cross-claimant. 
3. On 12 May 2005, broker John Hartney forwarded copies of our loan application to Macquarie Mortgages Loan Department under cover of a Facsimile Message page that noted that the loan application was for an interest only loan. 
4. On 12 May 2005, broker John Hartney received an email from Cristina Garcia of MSL Mortgage Services confirming receipt of the cross-claimant’s application for finance. The email included the number 05051878 allocated to the loan application and also committed Macquarie Mortgages to an indicative decision within 48 hours. 
5. On or about 16 May 2005, the cross-defendant and her husband, Arthur Cristian received a notice of approval from Macquarie Mortgages Pty Limited naming the loan type as a Macquarie Mortgage Saver Home Loan. The cross-claimant and her Husband Arthur Cristian assumed the approval was for the interest only loan applied for.
6. On or about 30 May 2005 the cross-claimant’s husband Arthur Cristian received another notice of loan approval from Macquarie Mortgages Pty Limited, in addition advising him of the name of the lenders solicitors.
7. On or about 1 June 2006 the cross-claimant received another notice of loan approval from Macquarie Mortgages. 
8. On or about 1 June 2006 the cross-claimant’s husband Arthur Cristian received another notice of loan approval from Macquarie Mortgages. 
9. On 6 June 2005 John Hartney received an email from Macquarie Mortgages allocating a Loan account number 71389870 and stating that the documents have been sent to the borrower.
10. On or about 7 June 2005 the cross–claimant’s husband Arthur Cristian received a large envelope of papers which he mailed unopened to broker John Hartney.
11. On or about the 8 June 2005 John Hartney received the said envelope, he opened it and, upon reading parts of the documents he realized that the enclosed Loan Contract was not for the interest only loan that was applied for and approved by Macquarie Mortgages. He passed this information on to the cross-claimant.  

12. On 21 July 2005, broker John Hartney advised Cristina Garcia of Macquarie Mortgages by facsimile - to please convert the approved loan to a Line of Credit at 6.7% interest requesting that loan papers be made up and sent to him and to the client as soon as possible.  

13. On or about 27 July 2005 the cross-claimant’s husband Arthur Cristian received a notice of loan approval for a Macquarie Executive Choice Home Loan from Macquarie Mortgages Pty Limited. 

14. On 4 August 2005 broker John Hartney faxed Christina Garcia at Macquarie Mortgages requesting an increase in the approved loan amount, again specifying that the loan was an interest only loan.

15. On or about 24 August 2005 the cross–claimant and her husband Arthur Cristian each received an individual notice of approval for a Macquarie Executive Choice - Line of Credit Number 05051878 from Macquarie Mortgages Pty Limited, together with a large envelope from the lenders solicitor with covering letter, a Loan Contract and associated documents including a bill for Galilee Solicitors services.

16. On 25 August 2005 John Hartney attended the home of the cross-claimant, where he was handed the two loan approval documents that arrived at the same time as the large envelope containing the Loan Contact and associated documents, which he read. He then took the Loan Contract documents from the envelope and proceeded to check them, then approving them for signature, showing the cross-claimant and her husband where to sign and witnessing the signatures where required.  On completion of the signing of the documents John Hartney gathered the contract documents together and left on the understanding that he would place the signed documents in the overnight mail back to the lender.
17. One of the documents signed by cross-claimant and her husband on 25 August 2005 was a ‘Directions to Pay’ single page document that authorized payment of the loan funds in a manner not possible with other than Line of Credit finance, directions that are clearly printed on the document.
18. On or about 30 August 2005 the cross-claimant and her husband Arthur Cristian received a letter from the lender’s solicitor Galilee and Associates confirming that the executed documents had been received.
19. On 5 September 2005 broker John Hartney sent a fax to Christine at Galilee solicitors requesting a change in dispersal of loan funds of loan number 05051878.
20. On 12 September 2005 broker John Hartney received an email from Erica Te Amo of Galilee & Associates Solicitors showing that loan WIN/internal no: 05051878 had been allocated Loan account No: 71389870.
21. On or about 19 September 2005 the cross–claimant’s husband Arthur Cristian received from Galilee and Associates a settlement statement.
22.  On or about 20 September 2005 Arthur Cristian received a notice of loan approval for a Macquarie Executive Choice – Line of Credit 71389870. 
23. On 21 September 2005 the broker John Hartney received an email from Galilee and Associates solicitors showing that loan No: 71389870 had settled on 19 September 2005.
24. 0n or about 30 September 2005, the cross-claimant’s husband Arthur Cristian received an Account Statement from Macquarie Mortgages Pty Limited showing Line of Credit transactions and a credit balance of $8.598.30, also setting out that the position of Macquarie Mortgages Pty Limited as Mortgage Manager and Perpetual Trustees Australia Limited as Mortgagee.
25. On or about 30 October 2005, the cross-claimant’s husband Arthur Cristian received an Account Statement from Macquarie Mortgages Pty Limited showing Line of Credit transactions for October 2005.
26. On or about 2 November 2005 the cross-claimant downloaded her ANZ bank statement from the internet and found that a payment of $6,016 98 had been allocated to the lender on 1 November 2005. The entry was reversed on the 2 November 2005 and a dishonour fee of $45 debited to the account. This event was the first indication to the cross-claimant that something was wrong.  
27. On 4 November 2005 the cross-claimant and her husband Arthur Cristian completed an application to increase the amount of the Line of Credit from $664,000-00 to $720,000-00 bringing the monthly interest payment up to $4020-00.

28.  On 8 November 2005 broker John Hartney sent a fax to Cristina / Dino Pesce at Macquarie Mortgages attaching a new loan application seeking to increase the amount of the Line of Credit number 71389870. 
29. On the 22 November 2005 Macquarie Mortgages advised the cross-defendant’s husband Arthur Cristian that their application for Lone of Credit finance had been approved.
30. On the 22 December 2005 Macquarie Mortgages advised that the lender Perpetual Trustees Australia Limited has agreed to the cross-claimant’s request to amend loan number 71389870 from a principal and interest loan to an interest only product, advising of certain changes to the cross-claimant’s Home Loan Contract.  No such request was made. The request made was for the lender to rectify its error by preparing a new contract that met the conditions of the loan approval and the interest rate quoted.
31. On 24 January 2006 Macquarie Mortgages advised that loan no 71389870 was in default and that $14373-00 was required within seven days.
32. On 13 February 2006 Macquarie Mortgages advised that the lender Perpetual Trustees Australia Limited had agreed to the cross-claimant’s request to alter loan number 71389870 from a principal and interest loan to an interest only product, advising of certain changes to the cross-claimant’s Home Loan Contract.  No such request was made. The request made was for the lender to rectify its error with a new contract.
33.  On 12 May 2006 Perpetuals solicitors advised that Perpetual had taken possession of the property the subject of this matter.
34. On 18 May 2006, Perpetual advised via a letter from its solicitor Dibbs Abbott Stillman that, as a gesture of good will a new loan contact would be drafted and forward to the cross-claimant. This proposed new Loan Contract was never received by the cross-defendant or her husband or the broker, John Hartney
35. On 1 July 2006 the cross-claimant was forced to re-take possession of my property in an effort to mitigate my losses.
36. During discussions with finance broker John Hartney around the time of Perpetual taking possession of the cross-claimants home the cross-claimant and her husband Arthur Cristian discovered for the first time the meaning of the names of various loan products offered by Macquarie Mortgages Ltd.

37. The cross-claimant and her husband Arthur Cristian suffered loss as a result of mistakes made and delays caused by the cross-defendant and its agents.

38. Mistakes made and delays caused by the cross-defendant caused the cross-claimant to sign a Loan Contract and to mortgage their home that it would not have otherwise been signed or mortgaged. 
39. During the time between making the loan application and today the cross-claimant and her husband have done everything within their control to mitigate their losses. Continually contacting the finance broker and the cross-defendant to correct the mistakes made by the cross-defendant and or its agents. Some of which actions are set out in preceding paragraphs of this cross-claim. 
40. The cross-claimant terminated improvement work on the home as one way of keeping costs within means, but in doing so creating additional costs by having to pay for work not completed and by being placed in a position where additional costs will be incurred when the work is resumed.

41. The cross-claimant was forced to retake possession of her property in order that she may resume the rental of the home.  
SIGNATURE

Signature   …………………………………………….

Name 

Fiona Caroline Cristian  

Capacity
Cross-claimant

Date                30 October 2006

CERTIFICATE – SECTION 347 OF THE LEGAL PROFESSION ACT 2004

I certify that there are reasonable grounds for believing on the basis of provable facts and a reasonable arguable view of law that the claim for damages in this cross-claim has reasonable prospects of success.

Signature

Name

Capacity

Date

HOW TO RESPOND

You can respond by your solicitor or barrister. Or an authorised person or you (if you do not have a solicitor or barrister) attending court at the time and place for the hearing.

If you have not already filed an originating process or appearance, you must enter an appearance before your solicitor or barrister, or your representative or you can appear before the court.

You can get further information about the documents that need to be filled top respond from:

· The registry at the place of hearing

· A legal practitioner

· LawAccess NSW on 1300 888 529 or at www.lawaccess.nsw.gov.au

NOTICE OF CROSS-DEFENDANT

If your solicitor or barrister, or an authorised person or you do not attend, the court may give judgment or make orders against you. The Court may also make orders for the payment of costs.

REGISTRY ADDRESS

Street Address

Postal Address

Telephone number

PARTY DETAILS

Parties to the proceedings

PLAINTIFF 





DEFENDANT
Perpetual Limited, formerly 



Fiona Caroline Cristian

known as Perpetual Trustees

Australia Limited.

CROSS-CLAIMANTS



CROSS-DEFENDANT
Fiona Caroline Cristian



Perpetual Limited, formerly 


known as Perpetual Trustees

Australia Limited.

FURTHER INFORMATION ABOUT CROSS-CLAIMANT TO THIS CROSS-CLAIM

Cross-claimant

Family Name

Cristian

Given names

Fiona Caroline

Address

11 Roycroft Street Bowral NSW 2576

Telephone

0418 203204

Email


af@theelements.cc
Cross-claimant’s tutor

Name of tutor

Address
CROSS-CLAIMANT’S REPRESENTATIVE

Solicitor on the record’s agent

Cross-claimant’s authorized officer

